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STATEMENT OF THE CASE

Nature of the Case
A district court clerk filed a document titled "Motion and Affidavit in Support of
Contempt Proceedings" purportedly granting the district court subject-matter jurisdiction
over a claim that Jason McClure was in contempt of court for failing to pay fines, fees
and restitution.

The document, however, was not notarized.

Therefore, the district

court never obtained subject-matter jurisdiction over the alleged contempt, and the
district court's order finding Mr. McClure in contempt is void.

Statement of the Facts and Course of Proceedings
In 1999, Jason McClure pied guilty to two counts of burglary in exchange for the
State dismissing two counts of grand theft and one count of possession of
methamphetamine. (R., pp.35-37, 68-69.) The district court sentenced Mr. McClure to
a unified term of 10 years, with 2 years fixed, and retained jurisdiction. (R., pp.84-88.)
As part of that judgment, which was entered on November 4, 1999, the district court
ordered Mr. McClure to pay $18,600.06 in restitution, as well as some costs and fees.
(R., pp.84-88.) Over the course of the next 11 years, Mr. McClure completed his first
rider and was placed on probation, sent on a second rider and again placed on
probation, and was finally discharged from probation on February 21, 2010. (R, pp.101106, 140-143, 166-170, 222.)
Prior to Mr. McClure's probation expiring, the State filed a Motion to Clarify
Defendant's Restitution Obligation asking the district court to enter a civil judgment "to
protect the victim's rights," to direct Mr. McClure to "enter into a pay agreement with the
Court," and to advise Mr. McClure that failure to comply with the agreement "may result
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in a

proceeding, which would subject the defendant to a maximum penalty of
and 5 days in jail." (R., pp.1

17.) The State asserted that Mr. McClure still

owed a total of $14,452.56, including $13,881.56 in restitution. Id.
On February 16, 2010, the district court held a hearing on the State's motion and
on March 4, 2010, the court entered an Order stating that "all fines, fees, restitution and
other costs that have not yet been paid in this matter are reordered for a total of
$14,452.56," including $13,881.56 in restitution, and that Mr. McClure would be
responsible for making monthly payments in the amount of $50.00, and that failure to
pay would result in a contempt proceeding which could result in a $5,000.00 fine and 5
in jail. (R., pp.21

1.) On the same day, the district court entered an Order for

Restitution and Judgment noting that Mr. McClure's probation had expired nearly two
weeks earlier and that 'This Order shall constitute a Civil Judgment" but that "execution
of this Judgment shall be stayed so long as Defendant makes minimum monthly
payments of $50.00 per month." (R., pp.222-223.)
In June of 2012, D. Palmer, an Elmore County deputy district court clerk filed a
document titled,

"Motion

and

Affidavit in

Support of Contempt Proceedings."

(R., p.225.) The document was filed under the criminal case number and listed the
State of Idaho as the plaintiff, and Mr. McClure as the defendant. (R., p.225.) In the
motion, the deputy clerk asserted that the "Judgment was entered against the
Defendant for the charge of 118-1401 Burglary (sic) for the penalty or fine and court
costs of $601.50 on Wednesday, November 03, 1999. (R., p.225.) Furthermore, the
clerk asserted that Mr. McClure "was served with a copy of the Judgment in this matter,
or that he/she had actual knowledge of said Judgment." (R., p.225.) The clerk alleged,
"The Defendant named herein has violated the Judgment as follows:
2

by failing to ...

pay fines, fees and restitution of $13,185.56." (R.,
Mr.

)

warrant was issued for

(R., p.231.)

Over a year later, Mr. McClure was arrested, brought before a magistrate,
appointed counsel, and "held to answer upon a charge of Probation Violation Felony[.]" (R., pp.226-229.) Counsel for Mr. McClure filed a Motion to Dismiss focusing
on the March 4, 2010 Order arguing that Mr. McClure's restitution obligations were
converted into a civil judgment by virtue of that Order, and that Article I, § 15 of the
Idaho Constitution bars imprisonment for failing to pay a money judgment. (R., pp.236) Alternatively, counsel for Mr. McClure argued that he had already spent more
time in jail than the 5 days he was put on notice that he was subject to, and that the
State cannot elect between civil and criminal penalties in this case. (R., pp.236-239.)
The Elmore County Prosecuting Attorney filed a written response to the motion to
dismiss arguing that Mr. McClure violated "all" of the orders filed in his criminal case "by
failing to consistently make payments toward restitution."

(R., pp.247-252.)

The

prosecutor further asserted that the district court has power to impose either civil or
criminal sanctions and that Mr. McClure could be imprisoned until he pays the amount
owed. (R., pp.247-252.)
The district court denied the motion to dismiss. (R., pp.254-257; Tr., p.1, L.6 p.6, L.13.) Although the court agreed that Mr. McClure could only be sentenced to 5
days in jail and a $5,000.00 fine based upon the March 4, 201 O order, the court held the
"fact that the contempt proceeding was filed within a criminal case is not dispositive of
the type of contempt proceeding," discussed the possibility of both civil and criminal
sanctions, and ultimately held "this is a nonsummary contempt proceeding with a
criminal sanction available." (R., p.255.) Mr. McClure conditionally pied guilty to the
3

preserving his right
and he was

challenge the denial of his motion to dismiss,

to 5 days in jail with credit for time

. (R., pp.258-259;

Tr., p.7, L.7 - p.15, L.13.) Mr. McClure filed a timely Notice of Appeal from the district
court's "Non Summary Contempt Findings and Sanctions Following Guilty Plea." 1
(R., pp.260-263,

1.)

Mr. McClure's Notice of Appeal was filed after the district court orally pronounced his
sentence, but before the court entered its final judgment. (R., pp.258-263, 269-271.)
Mr. McClure's Notice of Appeal is deemed timely by operation of I.AR. 17(e)(2).
4
1

ISSUE
Is the district court's judgment holding Mr. McClure in contempt of court void for lack of
subject-matter jurisdiction?

5

ARGUMENT
The District Court's Judgment Holding Mr. McClure In Contempt Of Court Is Void For
Lack Of Subject-Matter Jurisdiction
A.

Introduction
A deputy district court clerk signed a document entitled "Motion and Affidavit in

Support

of

Mr. McClure.

Contempt

Proceedings,"

initiating

contempt

proceedings

against

The document, however, was not an affidavit because it was not

notarized as required by law. Therefore, the district court never obtained subject-matter
jurisdiction and the judgment holding Mr. McClure in contempt of court is void.

B.

The District Court Did Not Have Subject-Matter Jurisdiction To Hold Mr. McClure
In Contempt Of Court; Therefore, The Judgment Holding Mr. McClure In
Contempt Is Void
Subject-matter jurisdiction can never be waived and can be raised for the first

time on appeal. State v. Urrabazo, 150 Idaho ·158, 163 (2010). Judgments and orders
entered by a court without subject-matter jurisdiction are void. Id.

1.

The Document Titled "Motion And Affidavit In Support Of Contempt
Proceedings" Was Not Notarized; Therefore, The Document Did Not
Confer Subject-Matter Jurisdiction Upon The District Court

Idaho Criminal Rule 42 applies to all "contempt proceedings brought in
connection with a criminal proceeding," and reads, in relevant part, as follows:
Nonsummary contempt proceedings may be commenced only as provided
herein.
Motion and Affidavit. All contempt proceedings, except those initiated by
an order to show cause for the failure to appear in court, must be
commenced by a motion and affidavit. The affidavit must allege the
specific facts constituting the alleged contempt. Each instance of alleged
contempt, if there is more than one, must be set forth separately. If the
alleged contempt is the violation of a court order, the affidavit must allege
that either the respondent or the respondent's attorney was served with a
copy of the order or had actual knowledge of it. The affidavit need not
6

allege
order
I.C.

showing that the respondent's failure to comply with the couri
willful.

42(c)(2) (emphasis added). "The affidavit on which contempt proceedings are

based constitutes the complaint, and its function is to apprise the alleged contemnor of
the particular facts of which he is accused, so that he may meet such accusations at the
hearing." Jones v.
court acquires no

91 Idaho 578, 581 (1967). "In a contempt

ing the

risdiction to proceed until a sufficient affidavit is presented." Id.

(citing Harkness v. Hyde, 31 Idaho 784 (1918)). A document that is not notarized is not
an affidavit.

Fields v. State, 155 Idaho 532, __ , 314 P.3d 587, 592 (2013) (citing

Kelly v. State, 149 Idaho 517,523 (2010)).

Mr. McClure

not alleged to have failed to

in court; therefore, in order

for the district court to have subject-matter jurisdiction over the contempt allegation, the
charging document must be a "motion and affidavit."

I.C.R. 42(c)(2).

D. Palmer, a

deputy district court clerk, signed a document titled "Motion and Affidavit in Support of
Contempt Proceedings." (R., p.225.)

D. Palmer purports to "being duly sworn" and

then "deposes and declares" the allegations supporting the contempt charge. Id. The
document bears a signature presumably belonging to D. Palmer. The document also
bears the words, "Subscribed and sworn before me this 27 day of June, 2012," and
contains the signature of an unknown person purportedly employed as another deputy
clerk. Id.
However, the unknown signatory whom this document was allegedly "subscribed
and sworn before," does not claim to be a notary public and the document itself is free
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notary stamp. 2 Id. Because the document is not

, it is not an affidavit. 3

the document is not an affidavit, it did not confer subject-matter jurisdiction
upon the district court.

a.

Idaho Rule Of Civil Procedure 75(c)(1) Does Not Apply

Should the State attempt to argue that the charging document in this case did not
need to be notarized in order to confer subject-matter jurisdiction upon the district court,
this Court should reject such a claim. Idaho Rule of Civil Procedures 75 governs "all
contempt proceedings brought in connection with a civil lawsuit or as a separate
proceeding." I.R.C.P. 75. Under this rule,
A judge may in
contempt proceedings by issuing a written charge of
contempt and having it served upon the respondent. The charge may be
prepared by the court or by a party at the court's direction. The written
charge must be supported by an affidavit unless the facts recited in it are
based upon the judge's personal knowledge and/or upon information from
the court file contained in documents prepared by court personnel.
I.R.C.P. 75(c)(1 ). Under this provision, a non-summary contempt proceeding may be
initiated without an affidavit provided other requirements are met.

However, the

proceedings in the present case do not fall under this provision.

Idaho Code § 51-106 requires that a notary keep an official seal and that "[t]he seal
shall be impressed below or near the notary public's official signature on each notary
certificate which he administers." I.C. § 51-106(3).
3 Effective July 13, 2013, Idaho Code § 9-1406 allows that, "Whenever, under any law
of this state or under any rule, regulation, order or requirement made pursuant to a law
of this state, any matter is required ... to be supported ... by ... affidavit, in writing, of
the person making the same ... such matter may with like force and effect be supported
... by the unsworn certification or declaration, in writing .... " I.C. § 9-1406(1). This
statute was not in effect when the Motion and Affidavit in Support of Contempt
Proceedings was filed on June 27, 2012, and there is nothing in the statute itself which
could be read to retroactively grant subject-matter jurisdiction in this case.
2
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First, the district court itself found "[t]he
was commenced was the Court's order for fines,

for which the contempt proceeding
and restitution

a

case." (R., p.255 (emphasis added).) The district court's finding is supported by the
fact that there was no civil case pending, and the Motion and Affidavit in Support of
Contempt Proceedings did not purport to in initiate a "separate proceeding." Id. Rather,
the document was filed under the criminal case number and asserted that the State of
Idaho is the plaintiff, and Jason R. McClure, is the defendant. Id. Had the document
been intended to initiate a "separate proceeding" in would presumably bear a new case
number and would not refer to the State of Idaho as the plaintiff.
Furthermore the Elmore County officials involved treated the contempt allegation
as if it were the same as an allegation of a probation violation filed in the criminal case.
district court judge who issued a warrant for Mr. McClure's arrest two days after the
Motion and Affidavit in Support of Contempt Proceedings was filed, found probable
cause to believe that Mr. McClure was in contempt of court for failing to pay his fines,
etc., but the court made no finding whatsoever that there were "reasonable grounds" to
believe that Mr. McClure would "disregard a written notice to appear."

(R., p.231.)

While a judge need not find reasonable grounds to believe a defendant in a criminal
case would not appear in order to sign an arrest warrant (see I.C. § 19-506), Idaho
Criminal Rule 42 bars judges from issuing a "warrant of attachment" unless there is both
probable cause to believe a contempt has occurred, and "there are reasonable grounds
to believe that the respondent will disregard a written notice to appear." I.C.R. 42(e).
Once arrested, Mr. McClure was brought before a magistrate, counsel was appointed,
and a document titled "Commitment- HTA" was filed stating that Mr. McClure would "be
held to answer upon a charge of Probation Violation - Felony," and he was ordered to
9

in front

a district court judge.

(R.,

The county prosecutor

represented the plaintiff State of Idaho in all of the hearings related to Mr. McClure's
alleged contempt, and filed a response to Mr. McClure's motion to dismiss. (R., pp.226,
245, 247-253, 258-259.)
Additionally, the clear requirements of I.R.C.P. 75(c)(1) were not met. A district
court judge did not prepare the Motion And Affidavit in Support of Contempt
Proceedings in this case; rather, deputy clerk D. Palmer prepared this purported
charging document. Deputy clerk D. Palmer was not a "party" to the case and did not
purport to be acting at the behest of a judge. Finally, the fact that the document is titled
"Motion and Affidavit in Support of Contempt Proceedings," demonstrates that it is an
albeit a failed one, to comply with the requirement that the proceedings be
initiated by a "Motion and Affidavit." (See I.C.R. 42(c)(2); see also I.R.C.P. 75(c)(2).)
In sum, any argument that no affidavit was necessary to confer subject-matter
jurisdiction upon the district court by operation of I.R.C.P 75(c)(1) should be rejected.

2.

The District Court Entered The Judgment Appealed From Without SubjectMatter Jurisdiction; Therefore, The Judgment Is Void

Article V, § 20 of the Idaho Constitution provides that "[t]he district court shall
have original jurisdiction in all cases, both at law and in equity, and such appellate
jurisdiction as may be conferred by law." Idaho Const art. V, § 20. Generally, a valid
charging document alleging that an offense occurred in the State of Idaho confers
subject-matter jurisdiction upon the district court. State v. Rogers, 140 Idaho 223, 228
(2004 ).

However, an invalid charging document does not confer subject-matter

jurisdiction upon the district court. See State v. Lute, 150 Idaho 837, 840-841 (2011 ).

10

Judgments and orders made without subject-matter jurisdiction are void.

Urrabazo, 1

Idaho 1

1

State v.

(2010).

Because the charging document was not an affidavit, it did not confer subjectmatter jurisdiction upon the district court. Therefore, the district court's judgment, which
the court titled "Non Summary Contempt Findings And Sanctions Following Guilty Plea,"
is void.
CONCLUSION
Mr. McClure respectfully requests that this Court vacate the district court's Non
Summary Contempt Findings and Sanctions Following Guilty Plea.
DATED this 30 th day of June, 2014.

JA
.
D puty State Appellate Public Defender

fl
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